
Before the
COPYRIGHT ARBITRATION ROYALTY PANEL

UNITED STATES COPYRIGHT OFFICE
LIBRARY OF CONGRESS

Washington, D.C.

In the Matter of
ADJUSTMENT OF RATES FOR
NONCOMMERCIAL EDUCATIONAL
BROADCASTING COMPULSORY LICENSE

)
) Docket No. 96-6 CARP NCBRA
)

)
)

)

BROADCAST MUSIC, INC.'S REPLY IN FURTHER SUPPORT
OF ITS MOTION TO COMPEL PRODUCTION FROM ASCAP

Broadcast Music, Inc. ("BMI") submits this reply in further support of its November 13,

1997 motion to compel production from the American Society of Composers, Authors and

Publishers ("ASCAP").

BMI's November 13 motion seeks the production to BMI of any documents which

ASCAP will produce in this proceeding to the Public Broadcasting Service, National Public

Radio and the Corporation for Public Broadcasting (collectively "PBS/NPR/CPB"), as the result

of any order by the Copyright Office, CARP, orotherwise.'.

BMI's November 13 motion also seeks the production to BMI of all documents which
ASCAP had already produced to PBS/NPR/CPB. On November 19, 1997, ASCAP
produced documents in response to BMI's initial request and represented in a letter to BMI's
counsel that it had produced to BMI all the documents it had already produced to
PBS/NPR/CPB. Based on this representation, BMI agrees that the part of its motion which
seeks the production of all documents ASCAP has already produced to PBS/NPR/CPB is
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While ASCAP has now apparently produced to BMI all documents it has already

produced to PBS/NPR/CPB, it has not agreed to produce to BMI any documents it will produce

to PBS/NPR/CPB in the future. To the contrary, it has stated that "[t]he [portion] of BMI's

motion...which seeks to compel ASCAP to produce to BMI any document it may produce to

Public Broadcasters in the future — is without merit." (ASCAP Opposition Brief at 2.)

ASCAP's unprincipled position on this point is irrational and unsupportable. As a matter

of fundamental fairness BMI is equally entitled to documents to be produced in the future as it is

to documents already produced. It is only proper that BMI receive any and all documents

ASCAP produces which underlie its direct case. Moreover, ASCAP is the only party that has

objected to producing to BMI documents it may produce to another party in the future.

PBS/NPR/CPB have proposed, and BMI agrees, that all documents to be produced by the three

active parties in this proceeding be exchanged among BMI, PBS/NPR/CPB and ASCAP and that

the three active parties enter into a three-way stipulation to do so.2

ASCAP argues that, absent a specific determination as to each document it subsequently

chooses to withhold, it would be unfair to require it to produce to BMI documents it may

produce to PBS/NPR/CPB in the future because of the "extra lawyers [sic] of confidentiality

placed between ASCAP and BMI." (ASCAP Opposition Brief at 3.) ASCAP is referring to the

(Footnote continued from previous page)

moot. See ASCAP's Opposition to BMI's Motion to Compel Production From ASCAP,
dated November 25, 1997, at 1.

2. See The Public Broadcasters'esponse to Broadcast Music, Inc.'s Motion to Compel
Production of Documents from PBS/NPR/CPB, dated November 25, 1997, at 1-2.
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October 21, 1997 letter-agreement between it and BMI which imposes a measure of

confidentiality in addition to that provided by the October 1, 1997 Protective Order herein, as

only designated outside counsel and their outside experts may review documents protected by

that letter-agreement. ASCAP cannot rely on these confidentiality measures to withhold

responsive documents from BMI's counsel. The entire purpose of these extra measures is to

allow for complete discovery, not to hinder it, while protecting any documents produced to

BMI's or to ASCAP's counsel.

Moreover, BMI's motion is otherwise proper. First, in requesting all documents

produced by ASCAP to PBS/NPR/CPB, BMI intended that this request encompass any

documents which ASCAP might provide to PBS/NPR/CPB in the future, ASCAP cites no

authority for its assertion that it need not provide these responsive documents to BMI. Section

251.45(c)(1) of the Copyright Arbitration Royalty Panel Rules and Procedures provides that a

party may request documents underlying another party's direct case. This would include all

documents produced at any time in response to a specific request and all documents produced as

a result of an order entered by the Copyright Office, CARP or otherwise.

Second, BMI's November 13 motion is timely. BMI served its initial document request

on ASCAP on October 24, 1997. Since BMI did not receive ASCAP's response prior to

November 7, BMI was unable to make a motion on November 7 with respect to specific

documents. Therefore, on November 7, BMI moved to compel the production of all documents

from ASCAP responsive to BMI's initial request. After BMI received ASCAP's response to its

initial request, BMI filed and served, on November 14, the due date established by the Copyright

Office for "all other motions," its motion to compel the production of documents ASCAP stated

it would not produce. Furthermore, ASCAP should be estopped from making any argument as to
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timeliness altogether because any delay in BMI's motion practice was a direct result ofASCAP's

untimeliness in serving its direct case on BMI and its resulting failure to comply with the

discovery schedule adopted by the Copyright Office.

CONCLUSION

For the foregoing reasons and the reasons set forth in its opening brief, BMI respectfully

requests that the Copyright Office order ASCAP to produce to BMI any documents that it

produces to PBS/NPR/CPB in the future course of this proceeding.

Dated: December 2, 1997
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